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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed in 

part, reversed in part, and remanded.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s deci s i on1 concer ni ng br each of  

cont r act  and t r adename i nf r i ngement  c l ai ms r el at ed t o a busi ness 

pur chase agr eement .   The cour t  of  appeal s af f i r med t he j ur y 

ver di ct  f i ndi ng br each and i nf r i ngement  but  r ever sed t he awar d 

of  compensat or y and puni t i ve damages f or  t r adename i nf r i ngement ,  

                                                 
1 D. L.  Ander son' s Lakesi de Lei sur e Co.  v.  Ander son,  2007 WI  

App 269,  306 Wi s.  2d 470,  744 N. W. 2d 300.  
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and r emanded t o t he c i r cui t  cour t  wi t h an or der  t hat  t he 

at t or ney f ee awar d be r educed.    

¶2 Pet i t i oner s Scot t  and St even St at z ( t he St at zes) 2 

sought  r evi ew of  t he cour t  of  appeal s '  deci s i on on damages and 

at t or ney f ees.   Cr oss- pet i t i oner s Donal d Ander son ( Ander son)  and 

Ander son Mar i ne,  LLC,  sought  r evi ew of  t hose por t i ons of  t he 

cour t  of  appeal s '  deci s i on t hat  af f i r med t he j ur y ' s f i ndi ng of  

t r adename i nf r i ngement ,  br each,  and damages f r om t he br each,  as 

wel l  as t he c i r cui t  cour t ' s  awar d of  at t or ney f ees r el at ed t o 

t he br each.  

¶3 For  t he r easons set  f or t h bel ow,  we af f i r m i n par t  and 

r ever se i n par t  t he deci s i on of  t he cour t  of  appeal s.   We agr ee 

wi t h t he cour t  of  appeal s t hat  t her e was suf f i c i ent  evi dence f or  

t he ver di ct  t hat  Ander son br eached t he Asset  Pur chase 

Agr eement ' s noncompet i t i on c l ause,  and f or  t he awar d of  

compensat or y damages on t hat  c l ai m.   We agr ee,  t oo,  t hat  once 

t he j ur y f ound br each,  t he c i r cui t  cour t  pr oper l y ext ended t he 

dur at i on of  t he noncompet i t i on c l ause i n accor dance wi t h t he 

pur chase agr eement .   We al so agr ee wi t h t he cour t  of  appeal s 

t hat  t her e was suf f i c i ent  evi dence on whi ch t he j ur y coul d f i nd 

t hat  Ander son i nf r i nged on t he St at zes'  t r adename.   

¶4 However ,  we di sagr ee wi t h t he deci s i on of  t he cour t  of  

appeal s hol di ng t hat  t her e was i nsuf f i c i ent  evi dence t o suppor t  

compensat or y and puni t i ve damages on t he t r adename i nf r i ngement  

                                                 
2 D. L.  Ander son' s Lakesi de Lei sur e Co. ,  I nc. ,  i s  al so a 

par t y t o t hi s case.   We wi l l  r ef er  t o al l  of  t he pl ai nt i f f s-
r espondent s- pet i t i oner s col l ect i vel y as " t he St at zes. "  



No.  2007AP46   

 

3 
 

c l ai m.   We ar e sat i sf i ed t hat  t he evi dence i s suf f i c i ent  t o 

suppor t  t he compensat or y and puni t i ve damage awar ds,  and we 

r ever se t he deci s i on of  t he cour t  of  appeal s i n r egar d t o t hose 

mat t er s.   We al so r ever se t he cour t  of  appeal s '  deci s i on t o 

l i mi t  t he at t or ney f ees awar d t o t hose at t r i but abl e onl y t o t he 

cont r act  c l ai m.   Our  deci s i on has t he ef f ect  of  r ever si ng t he 

cour t  of  appeal s '  act i ons on compensat or y and puni t i ve damages 

f or  t r adename i nf r i ngement  and i t s r easons f or  r emand,  and 

appr ovi ng t he ci r cui t  cour t ' s  or i gi nal  r ul i ngs.  

¶5 On r emand,  t he c i r cui t  cour t  i s  t o det er mi ne whet her ,  

under  t he pur chase agr eement ,  t he St at zes ar e ent i t l ed t o 

at t or ney f ees i ncur r ed i n connect i on wi t h t he appeal ,  and i f  

ent i t l ed,  t hen i n what  amount .  

I .   BACKGROUND 

¶6 I n t he l at e 1970s,  Ander son began bui l di ng t he 

busi ness t hat  woul d event ual l y become D. L.  Ander son Co.   He 

st ar t ed wi t h sai l boat  r ent al s and soon expanded t o sel l i ng and 

i nst al l i ng pi er s and boat l i f t s .   By 1982 he was oper at i ng under  

t he name D. L.  Ander son Co.   The busi ness gr ew t o of f er  a r ange 

of  mar i ne ser vi ces and pr oduct s,  i ncl udi ng mar i ne cont r act i ng;  

shor el i ne r est or at i on;  r i p r appi ng; 3 l andscapi ng;  and 

                                                 
3 I n t est i mony at  t he t r i al ,  " r i p r appi ng"  was descr i bed as 

" dumpi ng cr ushed r ock on t he shor el i ne. "   
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manuf act ur e,  sal es and ser vi ce of  mar i ne accessor i es,  docks,  

pi er s,  l i f t s  and hoi st s. 4  

¶7 I n 2000 Ander son sol d t he busi ness t o t he St at zes f or  

$891, 000.   The Asset  Pur chase Agr eement  ( Agr eement )  st at ed,  " The 

Pur chased Asset s  bei ng t r ansf er r ed by Sel l er  t o Buyer  pur suant  

t o t hi s Agr eement  i ncl ude,  but  ar e not  l i mi t ed t o,  equi pment ,  

t ool s,  i nvent or y ,  t he t r ade name D. L.  Ander son Co. ,  cust omer  

l i s t s,  cust omer  hi st or y,  cust omer  cont r act s,  vendor  l i s t s,  

vendor  cont r act s and agr eement s,  pr ot ect ed t er r i t or i es,  

f r anchi ses,  busi ness t el ephone and f ax number s,  busi ness e- mai l  

addr esses,  i nt er net  web si t e and addr esses,  and goodwi l l . "   The 

pur chase pr i ce consi st ed of  $400, 000 f or  r est r i ct i ons on 

compet i t i on, 5 $200, 000 f or  goodwi l l  and use of  t he t r adename,  and 

$291, 000 f or  equi pment  and i nvent or y.    

                                                 
4 " [ M] ar i ne cont r act i ng,  shor el i ne r est or at i on,  r i p r appi ng,  

l andscapi ng,  manuf act ur e,  sal es and ser vi ce of  mar i ne 
accessor i es,  docks[ , ]  pi er s,  l i f t s ,  and hoi st s"  ar e col l ect i vel y 
r ef er r ed t o as " t he Pi er  and Li f t  Busi ness"  i n t he pur chase 
agr eement  l at er  ent er ed by Ander son and t he St at zes.   

5 The Agr eement ' s noncompet i t i on c l ause pr ovi ded t hat :  

a.  [ F] or  a per i od of  seven ( 7)  year s f r om t he 
Cl osi ng Dat e [ Ander son]  wi l l  nei t her  per mi t  
Ander son' s name t o be used by nor  engage i n or  
car r y on,  di r ect l y or  i ndi r ect l y,  ei t her  f or  
i t sel f  or  as a member  of  a par t ner shi p,  l i mi t ed 
l i abi l i t y  company,  or  as a st ockhol der ,  i nvest or ,  
of f i cer  or  di r ect or  of  a cor por at i on ( ot her  t han 
Buyer  or  a subsi di ar y or  af f i l i at e of  Buyer )  or  
as an empl oyee,  agent ,  associ at e or  consul t ant  of  
any per son,  par t ner shi p or  cor por at i on ( ot her  
t han Buyer  or  a subsi di ar y or  af f i l i at e of  Buyer )  
any busi ness i n compet i t i on wi t h t he Pi er  and 
Li f t  Busi ness as car r i ed on by Buyer .  
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¶8 The St at zes f or med a cor por at i on cal l ed D. L.  Ander son 

Lakesi de Lei sur e Co. ,  I nc. ,  but  oper at ed t he bus i ness under  t he 

name D. L.  Ander son Co.   They adver t i sed t he busi ness as D. L.  

Ander son and D. L.  Ander son Co.  Mar i ne Cont r act or s.    

¶9 Ander son t ol d t he St at zes at  t he t i me of  t he sal e t hat  

he i nt ended t o get  out  of  t he mar i ne cont r act i ng busi ness and go 

i nt o r eal  est at e.   But  begi nni ng i n 2002,  he made a ser i es of  

busi ness deal s t hat  t he St at zes saw as vi ol at i ng t he Agr eement .   

¶10 I n August  2002,  Ander son ent er ed an agr eement  wi t h 

Kann Manuf act ur i ng Cor por at i on r el at i ng t o " pr oduct s,  

t echnol ogi es and mar ket i ng st r at egi es r egar di ng an i nvent i on 

r el at i ng t o a wor k boat  f or  boat l i f t s  .  .  .  . "   I n November  

2003,  Ander son was obser ved usi ng t he pr ot ot ype of  t he wor k boat  

on hi s pr oper t y.   I n May 2004,  Ander son submi t t ed a pat ent  

appl i cat i on f or  a " wor k boat  f or  i nst al l i ng and r emovi ng 

boat l i f t s . " 6  At  t r i al  Ander son t est i f i ed t hat  he had pl anned t o 

mass- pr oduce and sel l  t he wor k boat .   

¶11 Somet i me i n l at e 2002 or  ear l y 2003,  Ander son t ook a 

j ob wi t h Pi er  Pl easur e,  a Mi nnesot a- based manuf act ur er  and 

                                                                                                                                                             
 

b.  The r est r i ct i ve covenant  i n t hi s Sect i on 6. 5 
shal l  appl y wi t hi n a 120- mi l e r adi us of  t he Ci t y 
of  Waunakee,  Wi sconsi n.  

6 Ander son t est i f i ed at  t r i al  t hat  t he pat ent  appl i cat i on 
event ual l y expi r ed.   



No.  2007AP46   

 

6 
 

di st r i but or  of  pi er s and boat l i f t s . 7  As a f act or y r epr esent at i ve 

f or  Pi er  Pl easur e,  he est abl i shed t hr ee new deal er shi ps wi t hi n 

t he r egi on cover ed by t he noncompet i t i on c l ause,  pr ovi ded 

di spl ay and mar ket i ng suppor t  f or  deal er shi ps,  set  and 

mai nt ai ned sal es per f or mance l evel s f or  each deal er shi p,  

obt ai ned sal es f or ecast s,  and assi st ed wi t h war r ant y i ssues and 

pr oduct  t r ai ni ng.   Hi s r esponsi bi l i t i es cover ed a f our - st at e 

ar ea,  i ncl udi ng Wi sconsi n.   He al so r ecei ved commi ssi ons on 

sal es.   

¶12 I n 2003,  Ander son f or med Ander son Mar i ne,  LLC,  and 

acqui r ed a busi ness known as The Sai l boat  House near  t he 

St at zes'  busi ness.   Ander son oper at ed t he busi ness under  t he 

name The Sai l boat  House at  Ander son Mar i ne,  and mai nt ai ned 

websi t es and phone book l i s t i ngs as bot h The Sai l boat  House and 

Ander son Mar i ne. 8  Ander son' s new busi ness sol d,  st or ed,  and 

r epai r ed mot or boat s and sai l boat s,  and sol d mar i ne accessor i es.   

¶13 On at  l east  one occasi on i n 2003,  Ander son publ i c i zed 

hi s capabi l i t y  f or  doi ng shor el i ne r est or at i on and l andscape 

wor k.   I n November  2003,  t he Mi ddl et on Ti mes- Tr i bune newspaper  

pr i nt ed a phot o of  a br ush cut t er  bei ng used t o cut  down br ush 

al ong t he edge of  a pond.   The phot o i dent i f i ed t he oper at or  as 

" Don Ander son of  Ander son Mar i ne,  LLC. "   

                                                 
7 Pr i or  t o sel l i ng t he busi ness t o t he St at zes,  Ander son 

sol d Pi er  Pl easur e pr oduct s at  D. L.  Ander son Co. ,  and t he 
St at zes cont i nued t o sel l  Pi er  Pl easur e pr oduct s af t er  t hey 
pur chased t he busi ness.   

8 I n 2005,  af t er  t he St at zes f i l ed sui t ,  Ander son changed 
t he name of  hi s busi ness t o The Boat house of  Madi son.   
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¶14 I n Sept ember  2004,  t he St at zes f i l ed sui t  agai nst  

Ander son and Ander son Mar i ne,  LLC,  al l egi ng br each of  t he 

noncompet i t i on pr ovi s i ons of  t he pur chase agr eement ,  

i nf r i ngement  of  t r adename,  unf ai r  compet i t i on,  and br each of  

cont r act .   The St at zes r equest ed per manent  i nj unct i ve r el i ef  

pr ohi bi t i ng Ander son f r om compet i ng i n t he pi er  and l i f t  

busi ness,  and f r om usi ng t hei r  t r adename or  any si mi l ar  name.   

They al so r equest ed compensat or y damages,  puni t i ve damages,  

at t or ney f ees,  and cost s.    

¶15 Fol l owi ng a j ur y t r i al  i n Dane Count y Ci r cui t  Cour t  i n 

Apr i l  2006,  t he Honor abl e Shel l ey Gayl or d pr esi di ng,  a j ur y 

r et ur ned a speci al  ver di ct  f i ndi ng t hat  Ander son had br eached 

t he noncompet i t i on c l ause and awar di ng $15, 000 i n compensat or y 

damages.   The j ur y al so f ound Ander son had i nf r i nged on t he D. L.  

Ander son t r adename and awar ded t he St at zes $75, 000 i n 

compensat or y damages.   I n addi t i on,  t he j ur y awar ded $160, 000 i n 

puni t i ve damages agai nst  Ander son and $20, 000 i n puni t i ve 

damages agai nst  Ander son Mar i ne,  LLC.   

¶16 The St at zes t hen f i l ed mot i ons af t er  ver di ct ,  

r equest i ng i nj unct i ve r el i ef  and al so r equest i ng ext ensi on of  

t he r est r i ct i ve covenant s by 591 days,  f r om t he dat e on whi ch 

t he compl ai nt  was f i l ed t o t he dat e t he mot i on was f i l ed,  

pur suant  t o t he Agr eement . 9  A mot i on r equest i ng at t or ney f ees 

and cost s i n t he amount  of  $95, 515. 91 was al so f i l ed.   

                                                 
9 The Agr eement  cont ai ned a pr ovi s i on i n t he sect i on on 

“ Noncompet i t i on”  t hat  st at ed:  
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¶17 Ander son f i l ed mot i ons af t er  ver di ct  r equest i ng an 

or der  t o change t he answer s t o t he ver di ct  quest i ons,  a new 

t r i al ,  and j udgment  not wi t hst andi ng t he ver di ct .   

¶18 The ci r cui t  cour t  deni ed Ander son' s mot i ons.   The 

ci r cui t  cour t  ext ended t he r est r i ct i ve covenant s,  gr ant ed t he 

i nj unct i ve r el i ef ,  and awar ded t he at t or ney f ees r equest ed by 

t he St at zes.   

¶19 Ander son appeal ed.   As not ed above,  t he cour t  of  

appeal s af f i r med t he ver di ct  as t o t he f i ndi ngs of  br each,  

damages awar ded f or  br each,  and t r adename i nf r i ngement ;  i t  

r ever sed t he j ur y ' s awar d of  compensat or y and puni t i ve damages 

f or  t r adename i nf r i ngement ;  and i t  r emanded t o t he c i r cui t  cour t  

f or  a det er mi nat i on of  at t or ney f ees onl y f or  t he br each cl ai m. 10  

D. L.  Ander son' s Lakesi de Lei sur e Co.  v.  Ander son,  2007 WI  App 

269,  306 Wi s.  2d 470,  744 N. W. 2d 300.   

¶20 The St at zes pet i t i oned t hi s cour t  f or  r evi ew;  Ander son 

cr oss- pet i t i oned f or  r evi ew.   Revi ew was gr ant ed on Mar ch 18,  

2008.  

                                                                                                                                                             
The t er m of  t he covenant s cont ai ned i n Sect i on 6. 5 
shal l  be t ol l ed f or  t he per i od commenci ng on t he dat e 
any successf ul  act i on i s f i l ed f or  i nj unct i ve r el i ef  
or  damages ar i s i ng out  of  a br each by Sel l er  or  
Ander son of  Sect i on 6. 5 and endi ng upon f i nal  
adj udi cat i on ( i ncl udi ng appeal s)  of  such act i on.  

10 I t  al so uphel d t he i nj unct i ve r el i ef  gr ant ed by t he 
c i r cui t  cour t ,  s l i ght l y modi f y i ng t he i nj unct i on t o i ncl ude t he 
wor ds " wi t hi n 120 mi l es. "   D. L.  Ander son' s Lakesi de Lei sur e,  306 
Wi s.  2d 470,  ¶¶49- 55.   The i nj unct i on i s not  bef or e us because 
Ander son no l onger  chal l enges i t .   
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I I .   STANDARD OF REVI EW 

¶21 The j ur y f ound t hat  Ander son br eached t he Agr eement  and 

i nf r i nged t he t r adename,  and i t  awar ded t he St at zes damages on 

bot h c l ai ms.   We st ar t  by set t i ng f or t h t he gener al  st andar d of  

r evi ew gover ni ng j ur y ver di ct s.   When we come t o i ssues f or  

whi ch ot her  st andar ds of  r evi ew ar e appl i cabl e,  we wi l l  not e t he 

appr opr i at e st andar d pr i or  t o addr essi ng t he i ssue.   

¶22 When r evi ewi ng a j ur y ver di ct ,  we af f i r m i f  t he r ecor d 

cont ai ns " any cr edi bl e evi dence"  t o suppor t  t he ver di ct ;  t hi s i s 

" even mor e t r ue when t he t r i al  cour t  gi ves i t s expl i c i t  appr oval  

t o t he ver di ct  by consi der i ng and denyi ng post ver di ct  mot i ons. "   

Radf or d v.  J. J. B.  Ent er . ,  Lt d. ,  163 Wi s.  2d 534,  543,  472 N. W. 2d 

790 ( Ct .  App.  1991) .   The r evi ewi ng cour t  has a " dut y t o sear ch 

f or  cr edi bl e evi dence t o sust ai n t he j ur y ' s ver di ct . "   I d.   " We 

af f or d speci al  def er ence t o a j ur y det er mi nat i on i n t hose 

si t uat i ons i n whi ch t he t r i al  cour t  appr oves t he f i ndi ng of  a 

j ur y.   I n such cases,  t hi s cour t  wi l l  not  over t ur n t he j ur y ' s 

ver di ct  unl ess ' t her e i s such a compl et e f ai l ur e of  pr oof  t hat  

t he ver di ct  must  be based on specul at i on. ' "   Mor den v.  

Cont i nent al  AG,  2000 WI  51,  ¶40,  235 Wi s.  2d 325,  611 N. W. 2d 659 

( c i t at i ons omi t t ed) .   A chal l enge t o t he suf f i c i ency of  t he 

evi dence i s eval uat ed i n l i ght  of  t he j ur y i nst r uct i ons.   

Koval i c v.  DEC I nt ’ l ,  I nc. ,  161 Wi s.  2d 863,  873 n. 7,  469 N. W. 2d 

224 ( Ct .  App.  1991) .   
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I I I .   THE AGREEMENT’ S NONCOMPETI TI ON CLAUSE:  
BREACH,  DAMAGES AND EXTENSI ON 

¶23 Ander son chal l enges t he suf f i c i ency of  t he evi dence t o 

suppor t  t he ver di ct  of  t he j ur y on i t s awar d of  damages r el at ed 

t o t he noncompet i t i on c l ause of  t he Agr eement .   We r evi ew t hat  

chal l enge under  t he st andar d r eci t ed above.  

A.  Br each 

¶24 On t hi s i ssue,  we br i ef l y addr ess t he under l y i ng 

br each.   The St at zes ask us t o af f i r m t he cour t  of  appeal s '  

hol di ng t hat  t he evi dence was suf f i c i ent  t o suppor t  t he j ur y ' s 

ver di ct  t hat  Ander son br eached t he Agr eement .   I n hi s br i ef ,  

Ander son concedes t hat ,  gi ven t he appl i cabl e st andar d of  r evi ew,  

suf f i c i ent  evi dence was pr esent ed t o uphol d t hat  det er mi nat i on.  

¶25 The cour t  of  appeal s c i t ed evi dence t he j ur y  hear d 

about  Ander son' s  wor k est abl i shi ng t hr ee compet i ng Pi er  Pl easur e 

deal er s wi t hi n t he 120- mi l e r adi us cover ed by t he noncompet i t i on 

agr eement ,  and sai d i t  was suf f i c i ent  t o suppor t  t he ver di ct  

t hat  he v i ol at ed t he busi ness noncompet i t i on c l ause.   The cour t  

of  appeal s al so not ed evi dence on whi ch t he j ur y coul d have 

based i t s noncompet i t i on ver di ct  as t o t he use of  t he Ander son 

name,  c i t i ng bot h document s and t est i mony concer ni ng mar i ne 

accessor i es sol d by The Sai l boat  House at  Ander son Mar i ne,  t he 

busi ness Ander son opened one mi l e f r om t he St at zes'  busi ness.   

We agr ee wi t h t he cour t  of  appeal s t hat  t her e was suf f i c i ent  

evi dence t o suppor t  t he j ur y ’ s f i ndi ng t hat  Ander son br eached 

t he Agr eement  i n r egar d t o noncompet i t i on.   
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B.  Compensat or y damages 

¶26 The st andar d f or  r evi ewi ng a j ur y awar d of  damages i s 

s i mi l ar  t o t he s t andar d f or  ot her  t ypes of  j ur y  ver di ct s.   " I f  

t her e i s any cr edi bl e evi dence whi ch under  any r easonabl e v i ew 

suppor t s t he j ur y f i ndi ng as t o ( t he amount  of )  damages,  

especi al l y when t he ver di ct  has t he appr oval  of  t he t r i al  cour t ,  

t hi s cour t  wi l l  not  di st ur b t he f i ndi ng. "   Wi s.  Nat ur al  Gas Co.  

v.  For d,  Bacon & Davi s Const r .  Cor p. ,  96 Wi s.  2d 314,  340,  291 

N. W. 2d 825 ( 1980) ( c i t at i ons omi t t ed) .  

¶27 Even t hough br each may have been pr oved,  Ander son 

ar gues t her e was i nsuf f i c i ent  evi dence t o suppor t  t he awar d of  

$15, 000 i n damages f or  such br each.   Ander son asser t s,  f or  

exampl e,  t hat  t he sal es dat a pr ovi ded as t o t he St at zes'  pi er  

i nst al l at i on sal es di d not  di f f er ent i at e bet ween var i ous pi er  

manuf act ur er s and,  t hus,  coul d not  f ai r l y  r ef l ect  any l ost  sal es 

t hat  r esul t ed f r om hi s wor k as a r epr esent at i ve f or  a s i ngl e 

pi er  manuf act ur er .   

¶28 The St at zes say t he damages f r om t he vi ol at i on of  t he 

noncompet i t i on c l ause i ncl uded not  onl y l ost  pr of i t s,  but  al so 

t hei r  l oss of  t he benef i t  of  t he bar gai n t hey made,  i . e. ,  t he 

di f f er ence bet ween t he val ue of  t he noncompet i t i on c l ause t hat  

Ander son vi ol at ed and t he amount  t hey pai d f or  i t .   They 

descr i be t hei r  posi t i on as anal ogous t o t hat  of  a buyer  of  a 

def ect i ve car ,  who had,  t hi s cour t  r ecogni zed,  " or di nar y l oss of  

bar gai n damages:  t he di f f er ence bet ween t he act ual  val ue of  t he 

goods accept ed and t he val ue t hey woul d have had i f  t hey had 
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been as war r ant ed. "   Mayber r y v.  Vol kswagen of  Am. ,  I nc. ,  2005 

WI  13,  ¶23,  278 Wi s.  2d 39,  692 N. W. 2d 226 ( quot i ng Beyond t he 

Gar den Gat e,  I nc.  v.  Nor t hst ar  Fr eeze- Dr y Mf g. ,  I nc. ,  526 N. W. 2d 

305,  309 ( I owa 1995) ) .   

¶29 The j ur y was gi ven t he st andar d i nst r uct i on on damages 

i n gener al , 11 and a s l i ght  var i at i on of  t he st andar d i nst r uct i on 

on cont r act  damages. 12 

                                                 
11 " [ T] he bur den of  pr oof  r est s  upon each per son cl ai mi ng 

damages t o sat i sf y you by t he gr eat er  wei ght  of  t he cr edi bl e 
evi dence,  t o a r easonabl e cer t ai nt y,  t hat  t he per son sust ai ned 
damages wi t h r espect  t o t he el ement  or  el ement s ment i oned i n t he 
quest i on and t he amount  of  t he damages.  .  .  .   Cr edi bl e evi dence 
means evi dence you bel i eve i n l i ght  of  r eason and common sense.   
' Reasonabl e cer t ai nt y '  means t hat  you ar e per suaded based upon a 
r at i onal  consi der at i on of  t he evi dence.   Absol ut e cer t ai nt y i s  
not  r equi r ed,  but  a guess i s not  enough t o meet  t he bur den of  
pr oof . "   Wi s JI —Ci vi l  1700.  

12 The i nst r uct i on gi ven t o t he j ur y var i ed s l i ght l y f r om 
Wi s JI ——Ci vi l  3735;  e. g. ,  t he st andar d i nst r uct i on uses t he wor d 
" because"  r at her  t han " as a r esul t "  and def i nes benef i t  as " t he 
net  gai n he or  she woul d have r eal i zed f r om t he cont r act . "   The 
j ur y was i nst r uct ed as f ol l ows:  

The measur e of  damages f or  a br each of  cont r act  i s  t he 
amount  whi ch wi l l  compensat e t he pl ai nt i f f  f or  t he 
l oss suf f er ed as a r esul t  of  t he br each.   A par t y who 
i s i nj ur ed shoul d,  as f ar  as i t  i s  possi bl e t o do by 
monet ar y awar d,  be pl aced i n t he posi t i on i n whi ch he 
or  she woul d have been had t he cont r act  been 
per f or med.   The f undament al  basi s f or  an awar d of  
damages f or  br each of  cont r act  i s  j ust  compensat i on 
f or  l osses as a r esul t  of  t he br each.   A par t y  whose 
cont r act  has been br eached i s  not  ent i t l ed t o be 
pl aced i n a bet t er  posi t i on because of  t he br each t han 
t he par t y woul d have been had t he cont r act  been 
per f or med.   The i nj ur ed par t y  i s ent i t l ed t o t he 
benef i t  of  hi s or  her  agr eement ,  but  f or  t he f ai l ur e 
of  t he ot her  par t y t o per f or m.  
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¶30 I n i t s r ul i ng denyi ng Ander son' s mot i ons af t er  t he 

ver di ct ,  t he c i r cui t  cour t  not ed,  " [ T] he bot t om l i ne i n t hi s 

case i s t hat  some of  t hi s amount ed t o cr edi bi l i t y  

det er mi nat i ons,  but  a l ot  of  i t  was an accumul at i on of  

def endant ' s own t est i mony and some of  t he exhi bi t s t hat  bor e on 

what  he was doi ng wi t h var i ous i t ems. "   The ci r cui t  cour t  al so 

obser ved,  i n a post - t r i al  hear i ng on i nj unct i ve r el i ef ,  " Thi s i s 

a j ur y t hat  di d not  bel i eve [ Ander son] .   I t  was pal pabl e dur i ng 

t he t r i al .   I t  was cl ear  t o me t hey di dn' t  bel i eve hi m. "   The 

ci r cui t  cour t  af f i r med t he j ur y ' s ver di ct  on t hi s and al l  

poi nt s,  sayi ng,  " Ther e was mor e t han adequat e evi dence put  i n at  

t r i al  f or  t he r esponses of  t he j ur y ver di ct s on al l  t he 

quest i ons t hat  t he def endant  moved t o change. "   

¶31 The cour t  of  appeal s r evi ewed evi dence pr esent ed t o 

t he j ur y,  i ncl udi ng t he di f f er ence i n t he St at zes'  gr oss 

r ecei pt s f or  new pi er  i nst al l at i on i n 2002 and 2003,  and Scot t  

St at z ' s t est i mony at t r i but i ng t he decl i ne t o t he new pi er  

deal er s est abl i shed by Ander son i n ar eas wher e t he St at zes had 

pr evi ousl y made sal es.   D. L.  Ander son' s Lakesi de Lei sur e,  306 

Wi s.  2d 470,  ¶23.   I t  al so not ed t hat  t he j ur y saw evi dence of  

t he 2003 r et ai l  sal es of  t he new pi er  deal er s wi t h whom t he 

St at zes compet ed.   Ander son ar gues t hat  " t he most  l i kel y r eason 

f or  t he coi nci di ng i ncr ease i n mer chandi se sal es and t he 

decr ease i n l abor  sal es i s t hat  mor e pur chaser s wer e buyi ng 

pi er s t hat  t hey can sel f - i nst al l . "   That  i s a t heor y t he j ur y 

was f r ee t o consi der  and r ej ect .   We agr ee wi t h t he cour t  of  

appeal s t hat  suf f i c i ent  evi dence was pr esent ed t o sust ai n t he 
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j ur y ' s ver di ct  awar di ng t he St at zes $15, 000 f or  Ander son' s 

br each of  t he Agr eement  i n r egar d t o noncompet i t i on.  

C.  Ext ensi on of  t he noncompet i t i on c l ause 

¶32 Thi s i ssue i nvol ves const r uct i on of  a cont r act ,  whi ch 

pr esent s a quest i on of  l aw and i s t her ef or e subj ect  t o 

i ndependent  appel l at e r evi ew.   Johnson Cont r ol s,  I nc.  v.  

Empl oyer s I ns.  of  Wausau,  2003 WI  108,  ¶30,  264 Wi s.  2d 60,  665 

N. W. 2d 257.  

¶33 As not ed pr evi ousl y,  t he Agr eement  cont ai ned a 

pr ovi s i on i n t he sect i on on “ Noncompet i t i on”  t hat  st at ed,  

The t er m of  t he covenant s cont ai ned i n Sect i on 6. 5 
shal l  be t ol l ed f or  t he per i od commenci ng on t he dat e 
any successf ul  act i on i s f i l ed f or  i nj unct i ve r el i ef  
or  damages ar i s i ng out  of  a br each by Sel l er  or  
Ander son of  Sect i on 6. 5 and endi ng upon f i nal  
adj udi cat i on ( i ncl udi ng appeal s)  of  such act i on.  

¶34 The anal ysi s of  t he cour t  of  appeal s on t hi s poi nt  i s  

conci se and compl et e:    

Based on t he j ur y ' s f i ndi ngs of  a br each of  t he 
noncompet e c l ause and damages,  t he cour t  ext ended t he 
noncompet e c l ause by 678 days.   The def endant s obj ect  
t o t hi s or der  on t he gr ound t hat  Ander son di d not  
br each t he noncompet e but  r ai se no ot her  obj ect i on.   
Because we have concl uded t her e was suf f i c i ent  
evi dence f or  t he j ur y t o f i nd bot h a br each of  t hat  
c l ause and t o awar d $15, 000 i n damages,  we concl ude 
t he cour t ' s  ext ensi on was pr oper .    

D. L.  Ander son' s Lakesi de Lei sur e,  306 Wi s.  2d 470,  ¶29.  

¶35 We agr ee wi t h t he cour t  of  appeal s t hat  t he 

noncompet i t i on c l ause was pr oper l y ext ended.  
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I V.   THE TRADENAME I NFRI NGEMENT CLAI M 

¶36 The j ur y unani mousl y f ound t hat  Ander son had i nf r i nged 

t he t r adename.   As not ed above,  t he c i r cui t  cour t  deni ed 

Ander son' s mot i on t o change t hat  answer .   

 ¶37 Ther e i s a pr el i mi nar y quest i on on t hi s i ssue as t o 

whet her  we r evi ew t hi s quest i on de novo or  wi t h def er ence t o t he 

j ur y ' s ver di ct .   Ander son ar gued i n t he cour t  of  appeal s t hat  

t her e was i nsuf f i c i ent  evi dence t o suppor t  t he f i ndi ng of  t he 

t r adename i nf r i ngement .   The cour t  of  appeal s,  not i ng t hat  a 

chal l enge t o t he suf f i c i ency of  t he evi dence i s eval uat ed i n 

l i ght  of  t he j ur y i nst r uct i ons,  f i r st  l ooked at  t he i nst r uct i ons 

gi ven and t hen l ooked at  t he evi dence.   The cour t  of  appeal s 

const r ued Ander son' s cor ol l ar y ar gument s——t hat  t he cont r act ' s 

noncompet i t i on c l ause gover ned t he l i mi t s of  t he t r adename sal e 

and t hat  Ander son' s use of  hi s own name coul d not  const i t ut e 

t r adename i nf r i ngement ——as a chal l enge t o t he j ur y i nst r uct i ons.   

Gi ven t hat  Ander son nei t her  di r ect l y chal l enged t he j ur y  

i nst r uct i ons on appeal  nor  c i t ed t o any obj ect i on i n t he r ecor d 

agai nst  t hem,  t he cour t  of  appeal s deemed t hat  ar gument  wai ved 

and di sr egar ded i t .   D. L.  Ander son' s Lakesi de Lei sur e,  306 Wi s.  

2d 470,  ¶33.  

 ¶38 Ander son vi gor ousl y deni es havi ng wai ved hi s 

oppor t uni t y t o chal l enge t he j ur y i nst r uct i ons.   At  or al  

ar gument  bef or e t hi s cour t ,  Ander son' s counsel  cal l ed t he 

t r adename i nf r i ngement  i nst r uct i on " c l ear l y t he wr ong j ur y 

i nst r uct i on. "    
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¶39 A f ew pr i nci pl es gui de us when a chal l enge i s made t o 

j ur y i nst r uct i ons.   Whet her  a j ur y i nst r uct i on i s appr opr i at e i s 

a l egal  i ssue subj ect  t o i ndependent  r evi ew.   Root  v.  Saul ,  2006 

WI  App 106,  ¶13,  293 Wi s.  2d 364,  718 N. W. 2d 197.   A c i r cui t  

cour t  has br oad di scr et i on i n i nst r uct i ng a j ur y but  must  

exer ci se t hat  di scr et i on i n or der  t o f ul l y  and f ai r l y i nf or m t he 

j ur y of  t he appl i cabl e r ul es of  l aw.   St at e v.  Col eman,  206 Wi s.  

2d 199,  212,  556 N. W. 2d 701 ( 1996) .   " Onl y i f  t he j ur y 

i nst r uct i ons,  as a whol e,  mi sl ed t he j ur y or  communi cat ed an 

i ncor r ect  st at ement  of  l aw wi l l  we r ever se and or der  a new 

t r i al . "   St at e v .  Laxt on,  2002 WI  82,  ¶29,  254 Wi s.  2d 185,  647 

N. W. 2d 784 ( c i t at i on omi t t ed) .   Counsel ' s f ai l ur e t o obj ect  at  

t he j ur y i nst r uct i on and ver di ct  conf er ence const i t ut es a wai ver  

of  any er r or  i n t he pr oposed i nst r uct i ons or  ver di ct .   See Wi s.  

St at .  § 805. 13( 3) ( 2005- 06) . 13  However ,  t hi s cour t  may,  i n i t s  

di scr et i on,  r evi ew wai ved i ssues.   Vol l mer  v.  Luet y,  156 Wi s.  2d 

1,  11,  456 N. W. 2d 797 ( 1990) ;  Cl ar k v.  Lei sur e Vehi c l es,  I nc. ,  

96 Wi s.  2d 607,  617,  292 N. W. 2d 630 ( 1980) .  

                                                 
13 " I nst r uct i on and ver di ct  conf er ence.  .  .  .   The cour t  

shal l  i nf or m counsel  on t he r ecor d of  i t s  pr oposed act i on on t he 
mot i ons and of  t he i nst r uct i ons and ver di ct  i t  pr oposes t o 
submi t .   Counsel  may obj ect  t o t he pr oposed i nst r uct i ons or  
ver di ct  on t he gr ounds of  i ncompl et eness or  ot her  er r or ,  st at i ng 
t he gr ounds f or  obj ect i on wi t h par t i cul ar i t y on t he r ecor d.   
Fai l ur e t o obj ect  at  t he conf er ence const i t ut es a wai ver  of  any 
er r or  i n t he pr oposed i nst r uct i ons or  ver di ct . "   Wi s.  St at .  
§ 805. 13( 3) .  

 
Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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¶40 I t  i s  c l ear  t hat ,  i n t he c i r cui t  cour t ,  Ander son' s 

counsel  r epeat edl y obj ect ed t o t r eat i ng t hi s act i on as a 

t r adename i nf r i ngement  c l ai m on t he gr ounds t hat  t he l anguage i n 

t he noncompet i t i on c l ause essent i al l y  qual i f i ed t he t r ansf er  of  

t he t r adename.   We not e,  however ,  t hat  a t r adename i nst r uct i on 

was one of  t hr ee non- st andar d i nst r uct i ons i ncl uded i n t he 

" Def endant ’ s Pr oposed Jur y I nst r uct i ons. "   Ander son' s pr oposed 

i nst r uct i on c l osel y t r acked t he j ur y i nst r uct i on event ual l y 

gi ven,  i ncl udi ng sect i ons on secondar y meani ng,  l i kel i hood of  

conf usi on,  and,  most  r el evant l y,  l anguage about  an i nf r i ngement  

act i on bei ng appr opr i at e agai nst  a non- compet i t or  and l anguage 

about  conveyi ng by cont r act  a par t y ' s f ami l y name as par t  of  a 

t r adename.   For  exampl e,  Ander son' s pr oposed j ur y i nst r uct i on 

i ncl uded t he f ol l owi ng l anguage t hat  was i n t he f i nal  

i nst r uct i ons gi ven by t he c i r cui t  cour t :  

Or di nar i l y  a par t y has a r i ght  t o do busi ness under  
hi s or  her  own name.   The r i ght  may,  however ,  be 
vol unt ar i l y  l i mi t ed by cont r act .   When a f ami l y  name 
i s par t  of  a t r ade name,  t he f ami l y name may be 
t r ansf er r ed t o t he pur chaser  t he same as any ot her  
asset  of  t he busi ness.  .  .  .   I nf r i ngement  act i ons,  
even agai nst  a noncompet i t or ,  pr ot ect  t he r eput at i on 
and goodwi l l  excl usi vel y appr opr i at ed t o t he t r ademar k 
hol der .  

¶41 Whi l e t he cour t  of  appeal s was cor r ect  t hat  t he i ssue 

was wai ved si nce expl i c i t  obj ect i on was not  made at  t he 
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i nst r uct i ons conf er ence as r equi r ed by Wi s.  St at .  § 805. 13( 3) , 14 

we wi l l  never t hel ess addr ess t he quest i on.   I n t hi s case,  we 

exer ci se our  di scr et i on t o r evi ew t he wai ved chal l enge t o t he 

j ur y i nst r uct i ons because t hat  chal l enge i nvol ves i mpor t ant  

i ssues t hat  we wi sh t o addr ess.   

¶42 The t r adename i nf r i ngement  j ur y i nst r uct i ons gi ven by 

t he c i r cui t  cour t  wer e based di r ect l y on l anguage i n Wi sconsi n 

case l aw. 15  I n Fi r st  Wi sconsi n Nat i onal  Bank of  Mi l waukee v.  

Wi chman,  85 Wi s.  2d 54,  270 N. W. 2d 168 ( 1978) ,  t hi s cour t  

adopt ed t he appr oach enunci at ed i n t he Rest at ement  ( Second)  of  

Tor t s §§ 715,  716,  717 ( Tent at i ve Dr af t  No.  8,  1963) .   Ther e 

t hi s cour t  sai d,  " [ T] he user  of  [ a]  t r adename i s ent i t l ed t o 

pr ot ect i on agai nst  i nf r i ngement  of  t hat  t r adename. "   Wi chman,  85 

                                                 
14 Bot h par t i es submi t t ed j ur y i nst r uct i ons as t o t r adename 

i nf r i ngement .   Dur i ng t he j ur y  i nst r uct i ons conf er ence,  t he 
cour t  and counsel  f or  t he t wo par t i es met hodi cal l y wor ked 
t hr ough t he exact  wor di ng of  each of  t he i nst r uct i ons,  i ncl udi ng 
t he pr oposed t r adename i nst r uct i on.   The t r anscr i pt  of  t he 
conf er ence r uns 78 pages.   Ear l i er  i n t he day,  t he cour t  had 
asked counsel  t o r evi ew t oget her  t hei r  own submi t t ed 
i nst r uct i ons:   " At  a mi ni mum,  i t  seems t he Tr adename and Unf ai r  
Compet i t i on you agr ee on.  .  .  .   And I  al so t hi nk i f  you r ead 
your  Damages ones,  I ' m not  sur e t hey' r e t hat  t er r i bl y f ar  apar t ,  
so see what  you can mer ge and t hen what  you can' t . "   When t he 
j ur y i nst r uct i ons conf er ence began,  t he cour t  sai d,  " We' r e goi ng 
t o st ar t  wi t h ar eas of  di sagr eement  wi t h t he t r adename pr oposal .   
Di d you come cl ose?  Any cl oser ?"   The r ecor d r ef l ect s no 
obj ect i on by Ander son ei t her  at  t he end of  t he di scussi on of  t he 
t r adename i nst r uct i on or  at  t he end of  t he j ur y i nst r uct i on 
conf er ence.  

15 Ther e i s no Wi sconsi n st andar d j ur y i nst r uct i on f or  
t r adename i nf r i ngement .   Per haps t he Ci vi l  Jur y I nst r uct i ons 
Commi t t ee mi ght  consi der  an i nst r uct i on on t hi s mat t er  as wel l  
as one on t he mat t er  of  damages f or  t r adename i nf r i ngement .  
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Wi s.  2d at  62- 63.   Spheer i s Spor t i ng Goods,  I nc.  v.  Spheer i s on 

Capi t ol ,  157 Wi s.  2d 298,  459 N. W. 2d 581 ( Ct .  App.  1990) ,  whi ch 

l i ke t hi s case deal t  wi t h a t r adename i n connect i on wi t h t he 

pur chase of  a busi ness,  appear s t o be t he sour ce of  t he sect i ons  

i n t he j ur y i nst r uct i ons on t r adenames t hat  i ncl ude f ami l y 

names:   " Or di nar i l y ,  a par t y has a r i ght  t o do busi ness under  

hi s or  her  own name.   The r i ght  may,  however ,  be vol unt ar i l y  

l i mi t ed by cont r act .  .  .  .   [ W] hen a f ami l y name i s par t  of  a 

t r ade name,  t he f ami l y name may be t r ansf er r ed t o t he pur chaser  

t he same as any ot her  asset  of  t he busi ness. "   I d.  at  308 

( c i t at i ons omi t t ed) .  

¶43 Ander son di sput es t hat  t he i nst r uct i on gi ven,  even i f  

accur at e,  i s  t he " appl i cabl e r ul e of  l aw"  i n t hi s case.   Li ke 

t he c i r cui t  cour t  and t he cour t  of  appeal s,  we di sagr ee.  

¶44 Ander son cont ends t hat  when t he Agr eement ' s c l auses 

ar e r ead t oget her ,  t he noncompet i t i on c l ause r est r i ct ed t he 

t r adename r i ght s  t he St at zes pur chased;  t hus,  any act i on agai nst  

Ander son must  be cont r ol l ed by cont r act  l aw,  not  t or t  l aw.   The 

St at zes poi nt  t o t he l anguage of  t he Agr eement  concer ni ng t he 

Pur chased Asset s,  one of  whi ch i s " t he t r adename D. L.  Ander son 

Co. " :  " Sel l er  has,  and Buyer  i s r ecei v i ng,  good and mar ket abl e 

t i t l e t o t he Pur chased Asset s,  f r ee and cl ear  of  

al l  .  .  .  covenant s,  r eser vat i ons,  r est r i ct i ons or  encumbr ances 

of  any nat ur e what soever ,  except  as ot her wi se cont empl at ed 

her ei n.   None of  t he Pur chased Asset s i s subj ect  t o any 

r est r i ct i ons wi t h r espect  t o t he t r ansf er abi l i t y  t her eof . "   The 

St at zes ar gue t hat  t he t r adename conveyance est abl i shed an 
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absol ut e r i ght  t o t he t r adename.   The noncompet i t i on c l ause 

pr ohi bi t ed ot her  commer ci al  use of  Ander son' s name not  cover ed 

by t r adename pr ot ect i ons,  e. g. ,  Ander son' s commer ci al  use of  hi s  

name t o adver t i se af f i l i at i on wi t h a compet i ng busi ness,  and t he 

l i mi t at i ons on t hat  c l ause ( seven year s,  a 120- mi l e r adi us,  

appl i cabl e onl y t o busi nesses i n compet i t i on wi t h t he St at zes)  

have not hi ng t o do wi t h t he t r ansf er  of  t he t r adename.   

¶45 The quest i on of  how t o anal yze t r adenames conveyed by 

cont r act  was answer ed by t he Spheer i s cour t .   " Al t hough [ t he 

t r adename pur chaser ' s]  r i ght  t o use ' Spheer i s '  was gr ant ed i n 

t he 1979 agr eement ,  we do not  l ook onl y t o t he agr eement  f or  

cont r ol l i ng l aw.   Because i t  i s  a cor por at e name,  ' Spheer i s 

Spor t i ng Goods'  i s  a t r ade name,  ent i t l ed t o pr ot ect i on agai nst  

unf ai r  compet i t i on. "   Spheer i s,  157 Wi s.  2d at  307 ( c i t at i on 

omi t t ed) .    

¶46 We bel i eve Spheer i s cont r ol s her e.   Ther e i s no 

i ndi cat i on i n t he cont r act  t hat  t he sal e of  t he t r adename was 

r est r i ct ed or  l i mi t ed.   I t  i s  not  r easonabl e t o r ead t he 

noncompet i t i on c l ause l anguage as Ander son asks;  t o do so woul d 

mean t hat  t he expi r at i on of  t he noncompet i t i on c l ause af t er  

seven year s woul d r ender  t he t r adename pur chase meani ngl ess.  

¶47 The Spheer i s cour t  cor r ect l y st at ed t he l aw.   The 

t r adename i nf r i ngement  c l ai m ar i ses under  t he cont r act  onl y i n 

t he sense t hat  t he cont r act  i s  t he i nst r ument  by whi ch t he 

t r adename was pur chased.   A separ at e t or t  may be per pet r at ed 

once t he t r adename bel ongs t o t he pur chaser ,  j ust  as a separ at e 

t or t  woul d exi st  f or  t or t i ous conver si on i f  Ander son had 
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i nt er f er ed wi t h t he St at zes'  r i ght  t o t he heavy equi pment ,  

vehi c l es,  and ot her  t angi bl e pr oper t y t hat  t he Agr eement  al so 

t r ansf er r ed t o t hem.   The f act  t hat  a cont r act  under l i es t he 

t r ansf er  of  pr oper t y does not  l i mi t  al l  subsequent  c l ai ms 

concer ni ng t he pr oper t y t o cont r act  c l ai ms.   Ander son woul d r ead 

t he noncompet i t i on c l ause as di l ut i ng t he St at zes'  t r adename 

r i ght s,  but  t he noncompet i t i on c l ause act ual l y suppor t s t he 

pr ot ect i on t he Agr eement  af f or ds t hem because i t  pr ohi bi t s 

addi t i onal  commer ci al  use of  Ander son’ s name.   As l egal  

aut hor i t i es have not ed:   

[ W] hi l e a per son may sel l  t he r i ght  t o commer ci al  use 
of  hi s per sonal  name,  a cour t  wi l l  not  bar  t he sel l er  
f r om al l  commer ci al  use of  t he name unl ess t he 
i nt ent i on t o convey an excl usi ve r i ght  i s  c l ear  i n t he 
cont r act  of  t he sal e.   Unl ess t he cont r act  pr ovi des 
ot her wi se,  a per son i s not  pr ecl uded af t er  t he sal e 
f r om t aki ng advant age of  hi s i ndi v i dual  per sonal  
r eput at i on ( v i s- à- vi s t he r eput at i on of  t he busi ness 
t hat  bor e hi s name)  i n adver t i s i ng a compet i ng 
pr oduct .   

3 J.  Thomas McCar t hy,  McCar t hy on Tr ademar ks and Unf ai r  
Compet i t i on § 18: 33 ( 4t h ed.  2008) .  

¶48 Her e,  " t he i nt ent i on t o convey an excl usi ve r i ght  i s  

c l ear  i n t he cont r act "  i n mor e t han one pl ace.   I n addi t i on,  

whi l e Ander son woul d not  or di nar i l y  be " pr ecl uded af t er  t he sal e 

f r om t aki ng advant age of  hi s i ndi v i dual  r eput at i on, "  t he 

noncompet i t i on c l ause i s t he par t  of  t he cont r act  t hat  pr ovi des 
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ot her wi se and l i mi t s Ander son' s ot her  commer ci al  use of  hi s name 

under  i t s speci f i c  t er ms. 16  

¶49 We ar e sat i sf i ed t hat  t he t r adename i nf r i ngement  

i nst r uct i on was appr opr i at e,  based on t he Spheer i s case and t he 

l anguage of  t he Agr eement  di scussed her ei n.  

A.  Secondar y meani ng and l i kel i hood of  conf usi on 

¶50 Next  we pr oceed t o t he quest i on of  whet her  t he 

evi dence was suf f i c i ent  t o suppor t  t he j ur y ' s ver di ct .   The j ur y 

was i nst r uct ed as f ol l ows r egar di ng t r adename i nf r i ngement :  

When a t r adename has acqui r ed a secondar y meani ng,  t he 
name i s ent i t l ed t o pr ot ect i on f r om unf ai r  compet i t i on 
based on t r adename i nf r i ngement .  .  .  .   I f  you f i nd 
t hat  Pl ai nt i f f ’ s  t r adename has acqui r ed secondar y 
meani ng,  you must  t hen det er mi ne whet her  t her e i s a 
l i kel i hood of  conf usi on bet ween Pl ai nt i f f ' s  t r adename,  
" D. L.  Ander son Co. "  and Def endant ' s name,  " Ander son 
Mar i ne" .  .  .  .   I t  i s  not  necessar y t o const i t ut e an 
i nf r i ngement  t hat  ever y wor d of  t he t r adename be 
appr opr i at ed.   I t  i s  suf f i c i ent  t hat  enough be t aken 
t o decei ve t he publ i c.   I f  one wor d of  t he t r adename 
i s t he sal i ent  por t i on,  i t  may be gi ven gr eat er  wei ght  
t han sur r oundi ng wor ds.  

¶51 The j ur y i nst r uct i ons t hus l ay out  t he t wo el ement s a 

pl ai nt i f f  must  est abl i sh t o pr evai l  on a t r adename i nf r i ngement  

                                                 
16 Ander son ci t es t o 3 J.  Thomas McCar t hy,  McCar t hy on 

Tr ademar ks and Unf ai r  Compet i t i on § 18: 33 ( 4t h ed.  2007) ,  f or  
t he pr oposi t i on t hat  " [ w] hi l e t he buyer  of  a busi ness obt ai ns 
t he r i ght  t o t he sel l er ' s name as a mar k,  t he sel l er  can 
cont i nue such usage al so,  unl ess t her e i s expr ess l anguage i n 
t he cont r act  gi v i ng t he buyer  t he excl usi ve r i ght  t o use t he 
per sonal  name as a mar k. "   He omi t s t he i nt r oduct or y wor ds t o 
t hat  sent ence:  " Some cour t s i mpl y t hat  .  .  .  . "   The cases t hat  
i mpl y t hat ,  accor di ng t o t he t r eat i se,  ar e cases f r om Texas,  
I l l i noi s,  and New Jer sey deci ded i n 1968,  1959 and 1918,  
r espect i vel y.   
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c l ai m:  t hat  t he name had secondar y meani ng and t hat  a second 

par t y ' s use cr eat ed a l i kel i hood of  conf usi on.  

¶52 Secondar y meani ng " descr i bes t he f unct i on of  

i dent i f y i ng goods or  ser vi ces wi t h a par t i cul ar  or  s i ngl e 

sour ce.  .  .  .   Key t o est abl i shi ng secondar y meani ng f or  a t r ade 

name i s evi dence t hat  t he r el evant  t ar get  gr oup ment al l y 

i dent i f i es t he t r ade name as t he si ngl e sour ce f or  t he pr oduct . "   

Spheer i s,  157 Wi s.  2d at  312 ( c i t at i ons omi t t ed) .  

¶53 As t he cour t  of  appeal s poi nt ed out ,  t he evi dence 

shows t hat  t he St at zes pai d Ander son a subst ant i al  f ee f or  t he 

name;  D. L.  Ander son Co.  had been i n busi ness f or  appr oxi mat el y 

20 year s;  t her e was evi dence of  ext ensi ve adver t i s i ng;  and 

Ander son t est i f i ed t hat  i n 2000 he had bet ween 300 and 500 

" r egul ar  cust omer s. "   D. L.  Ander son' s Lakesi de Lei sur e,  306 Wi s.  

2d 470,  ¶36.   I n hi s br i ef ,  Ander son conceded t hat  t he t r adename 

had acqui r ed a secondar y meani ng.  

¶54 We next  t ur n t o t he evi dence f or  t he second el ement ,  

l i kel i hood of  conf usi on.   The j ur y was gi ven a l i s t  of  f act or s  

t o consi der  when det er mi ni ng l i kel i hood of  conf usi on. 17  Ander son 

                                                 
17 The j ur y was i nst r uct ed t hat :  

Li kel i hood of  conf usi on i s al so det er mi ned by 
eval uat i ng t he f ol l owi ng f act or s:   The degr ee of  
s i mi l ar i t y bet ween t he names,  t he s i mi l ar i t y of  t he 
pr oduct s and over l ap of  mar ket i ng channel s,  ar ea and 
manner  of  concur r ent  use,  t he degr ee of  car e l i kel y t o 
be exer ci sed by consumer s,  t he st r engt h and 
di st i nct i veness of  pl ai nt i f f ' s——i t ' s name,  not  mar k,  
evi dence of  act ual  conf usi on,  and def endant s '  i nt ent  
when sel ect i ng t he name " Ander son Mar i ne. "  
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cont ends t hat  t he quest i on of  l i kel i hood of  conf usi on cannot  

appl y wher e t her e i s no compet i ng busi ness,  anot her  ar gument  

r oot ed i n t he v i ew of  t hi s case as a cont r act  case,  not  a 

t r adename i nf r i ngement  case.   He ar gues,  t her ef or e,  t hat  t he 

St at zes cannot  show l i kel i hood of  conf usi on.   The St at zes ar gue 

t hat  t her e was evi dence not  onl y of  l i kel i hood of  conf usi on but  

al so of  act ual  conf usi on.  

¶55 The cour t  of  appeal s l i s t ed t he evi dence of  t he 

l i kel i hood of  conf usi on:   t he s i mi l ar i t y of  " D. L.  Ander son Co. "  

and " Ander son Mar i ne,  LLC" ;  essent i al l y  t he same t ar get  mar ket ;  

s i mi l ar  mar ket i ng pl ans;  and t he pr oxi mi t y of  t he t wo 

busi nesses.   I d. ,  ¶38.   Ther e was evi dence of  act ual  conf usi on 

as wel l ,  i ncl udi ng phone cal l s,  mai l ,  and del i ver i es i nt ended 

f or  one busi ness t hat  went  t o t he ot her .  

¶56 The j ur y i nst r uct i ons accur at el y st at e Wi sconsi n l aw 

on t r adename i nf r i ngement .   We agr ee wi t h t he cour t  of  appeal s 

t hat  f r om t he evi dence pr esent ed a j ur y coul d r easonabl y 

concl ude t hat  t he name " D. L.  Ander son Co. "  had acqui r ed 

secondar y meani ng,  and t hat  " Ander son Mar i ne"  cr eat ed a 

l i kel i hood of  conf usi on wi t h t he name " D. L.  Ander son Co. "   We 

agr ee wi t h t he cour t  of  appeal s t hat  suf f i c i ent  evi dence exi st ed 

                                                                                                                                                             
No one f act or  or  consi der at i on i s concl usi ve,  but  each 
aspect  shoul d be wei ghed i n l i ght  of  t he t ot al  
evi dence at  t he t r i al .   However ,  whi l e act ual  
conf usi on or  decept i on i s not  essent i al  t o a f i ndi ng 
of  t r adename i nf r i ngement  and unf ai r  compet i t i on,  such 
evi dence i s ent i t l ed t o subst ant i al  wei ght .  
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t o suppor t  t he j ur y ' s ver di ct  t hat  Ander son i nf r i nged t he 

t r adename.  

B.  Compensat or y damages 

¶57 As not ed pr evi ousl y,  we eval uat e t he chal l enge t o t he 

awar d of  compensat or y damages i n t er ms of  whet her  t her e was any 

cr edi bl e evi dence t o suppor t  t he awar d and whet her  t he awar d was 

wi t hi n r easonabl e l i mi t s.   

¶58 " Under  our  j udi c i al  syst em,  we r el y pr i mar i l y upon t he 

good sense of  j ur or s t o det er mi ne t he amount  of  money whi ch wi l l  

compensat e an i ndi v i dual  f or  what ever  l oss of  wel l - bei ng he has 

suf f er ed as a r esul t  of  i nj ur y. "   Ol son v.  Si or di a,  25 Wi s.  2d 

274,  283,  130 N. W. 2d 827 ( 1964)  ( quot i ng Makowski  v.  Ehl enbach,  

11 Wi s.  2d 38,  41- 43,  103 N. W. 2d 907 ( 1960) ) .   " I t  i s  not  [ t he 

r evi ewi ng cour t ' s ]  pur pose t o det er mi ne whet her  damage awar ds 

ar e hi gh or  l ow,  nor  t o subst i t ut e [ i t s ]  j udgment  f or  t hat  of  

t he j ur y or  t he t r i al  cour t  but  r at her  t o det er mi ne whet her  t he 

awar d i s wi t hi n r easonabl e l i mi t s. "   I d.  at  286.  

¶59 Wi sconsi n St at .  § 805. 14( 1)  pr ovi des:    

No mot i on chal l engi ng t he suf f i c i ency of  t he evi dence 
as a mat t er  of  l aw t o suppor t  a ver di ct ,  or  an answer  
i n a ver di ct ,  shal l  be gr ant ed unl ess t he cour t  i s  
sat i sf i ed t hat ,  consi der i ng al l  cr edi bl e evi dence and 
r easonabl e i nf er ences t her ef r om i n t he l i ght  most  
f avor abl e t o t he par t y agai nst  whom t he mot i on i s 
made,  t her e i s  no cr edi bl e evi dence t o sust ai n a 
ver di ct  i n f avor  of  such a par t y.    

Thi s st andar d i s used bot h by t he c i r cui t  cour t  and t he 

appel l at e cour t .   Wei ss v.  Uni t ed Fi r e and Cas.  Co. ,  197 Wi s.  2d 

365,  388,  541 N. W. 2d 753 ( 1995) .   " Because a ci r cui t  cour t  i s 
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bet t er  posi t i oned t o deci de t he wei ght  and r el evancy of  t he 

t est i mony,  an appel l at e cour t  ' must  al so gi ve subst ant i al  

def er ence t o t he t r i al  cour t ' s  bet t er  abi l i t y  t o assess t he 

evi dence. ' "   I d.  at  388- 89 ( c i t i ng James v.  Hei nt z,  165 Wi s.  2d 

572,  577,  478 N. W. 2d 31 ( Ct .  App.  1991) ) .  

¶60 Ander son ar gues t hat :   ( 1)  t he St at zes f ai l ed t o 

pr esent  any evi dence t hat  t her e was a di mi nut i on of  t he goodwi l l  

at t r i but abl e t o t he al l eged t r adename i nf r i ngement ;  ( 2)  

conf usi on as t o t he t r adename i s i nsuf f i c i ent  t o est abl i sh 

i nj ur y;  and ( 3)  t he $200, 000 pur chase pr i ce of  t he goodwi l l  

cannot  be t he basi s f or  any cal cul at i on of  damages because i t  i s  

i mpr eci se and because t ax consi der at i ons af f ect  t he pr i ce 

al l ocat ed t o goodwi l l  i n asset  sal es.   

¶61 The St at zes count er  t hat  when t hey pai d $200, 000 f or  

goodwi l l ,  and t hat  goodwi l l  was damaged by i nf r i ngement ,  t hey 

wer e ent i t l ed t o a compensat or y damage awar d up t o t he f ul l  

pur chase pr i ce.   That  t he j ur y awar ded somet hi ng l ess t han t hat ,  

t hey ar gue,  i s a r at i onal  appr oach because i t  r ecogni zes t hat  

t he val ue of  t he goodwi l l  was di mi ni shed by t he i nf r i ngement .    

¶62 As we not ed,  t he j ur y was i nst r uct ed her e t hat  t he 

par t y c l ai mi ng damages must  " sat i sf y [ t he j ur y]  by t he gr eat er  

wei ght  of  t he cr edi bl e evi dence,  t o a r easonabl e cer t ai nt y,  t hat  

t he per son sust ai ned damages .  .  .  and t he amount  of  t he 

damages. "   Wi s JI ——Ci vi l  1700.  

¶63 I n eval uat i ng t he suf f i c i ency of  t he evi dence on a 

damage awar d i n t or t ,  t her e i s t hus a t wo- st ep anal ysi s:   t he 

f act  of  damages and t he amount .  
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¶64 " [ T] he f act  of  damage need onl y be pr oved wi t h 

r easonabl e,  not  absol ut e,  cer t ai nt y.   And once t he f act  of  

damage i s est abl i shed wi t h r easonabl e cer t ai nt y,  t he amount  of  

damages need onl y be shown wi t h as much cer t ai nt y as t he nat ur e 

of  t he t or t  and t he ci r cumst ances of  t he case per mi t . "   4 Rudol f  

Cal l mann,  Cal l mann on Unf ai r  Compet i t i on,  Tr ademar ks and 

Monopol i es § 23: 55 ( 4t h ed.  2003) .  

¶65 Thi s i s consi st ent  wi t h Wi sconsi n case l aw on damages 

wher e " t he nat ur e of  t he t or t  and t he ci r cumst ances of  t he case"  

make pr eci se det er mi nat i ons of  damages i mpossi bl e.    

[ T] her e i s no absol ut e r equi r ement  of  mat hemat i cal  
pr eci s i on,  and t he f act  t hat  t he f ul l  ext ent  of  t he 
damages i s a mat t er  of  uncer t ai nt y by r eason of  t he 
nat ur e of  t he t or t  i s  not  a gr ound f or  r ef usi ng 
damages.   I t  i s  gener al l y hel d t hat  t he uncer t ai nt y 
whi ch pr event s r ecover y i s uncer t ai nt y as t o t he f act  
of  t he damage and not  t o i t s amount .   Thi s r ul e i s 
appl i ed wher e,  f r om t he nat ur e of  t he case,  t he ext ent  
of  i nj ur y and t he amount  of  damage ar e not  capabl e of  
exact  and accur at e pr oof .   

Eden St one Co.  v.  Oakf i el d St one Co. ,  166 Wi s.  2d 105,  125,  479 

N. W. 2d 557 ( Ct .  App.  1991)  ( c i t at i ons omi t t ed) .   

¶66 The cour t  of  appeal s f ound t he absence of  t est i mony of  

cust omer s who had a negat i ve v i ew of  t he St at zes'  company 

r esul t i ng f r om conf usi on f at al  t o t he c l ai m of  damages based on 

di mi nut i on of  goodwi l l .   D. L.  Ander son' s Lakesi de Lei sur e,  306 

Wi s.  2d 470,  ¶43.   However ,  t hat  r equi r ement  i s t oo nar r ow t o 

squar e wi t h t he pr i nci pl e set  f or t h i n Eden St one.   The cour t  of  

appeal s acknowl edged t hat  t her e mi ght  be ot her  bases f or  damages 



No.  2007AP46   

 

28 
 

but  di d not  bel i eve t hat  any wer e est abl i shed by t he evi dence.   

I d. ,  ¶45.   We di sagr ee.  

¶67 The val ue of  t he goodwi l l  t o t he St at zes i s r eadi l y 

est abl i shed,  as a pr el i mi nar y mat t er ,  by t he $200, 000 pur chase 

pr i ce negot i at ed by t he par t i es.   Fur t her ,  t her e was t est i mony 

f r om t he St at zes as t o t he val ue of  t he goodwi l l  af t er  t he 

i nf r i ngement .   St even St at z t est i f i ed t hat :   " We pur chased t he 

name knowi ng t hat  i t  was a ver y val uabl e asset .  .  .  .   I f  I  

t hought  t her e was a chance t hey wer e goi ng t o conf use us wi t h 

hi m at  anot her  l ocat i on,  I  cer t ai nl y woul dn’ t  have pai d as much 

f or  i t . "   Test i f y i ng about  t he val ue of  t he t r adename and t he 

noncompet i t i on c l ause,  Scot t  St at z sai d,  " The val ue of  t he 

busi ness was i n t he name,  i t s r eput at i on .  .  .  .   No,  I  woul d 

not  have of f er ed any money.   The busi ness woul d have no val ue. "   

" Wi sconsi n case l aw i s c l ear  t hat  an owner  of  pr oper t y may 

t est i f y as t o i t s val ue and t hat  such t est i mony may pr oper l y 

suppor t  a j ur y ver di ct  f or  damages,  even t hough t he opi ni on i s 

not  cor r obor at ed or  based on i ndependent  f act ual  dat a. "   

Mayber r y,  278 Wi s.  2d 39,  ¶42.  

¶68 As t he ci r cui t  cour t  not ed,  t he j ur y made cr edi bi l i t y  

det er mi nat i ons,  whi ch ar e wi t hi n t he pr ovi nce of  t he j ur y.   The 

j ur y coul d r easonabl y have cr edi t ed t he St at zes'  t est i mony 

concer ni ng t he di mi nut i on of  val ue of  t he goodwi l l ,  whi ch was 

t hei r  pr oper t y.  

¶69 Fur t her ,  t her e was t est i mony about  cust omer  

f r ust r at i on concer ni ng mi xed up i nvoi c i ng.   For  exampl e,  Sue 

St at z t est i f i ed t hat  one cust omer  had conf used t he t wo 
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busi nesses and pai d an i nvoi ce due t o t he St at zes by sendi ng a 

check t o Ander son Mar i ne,  LLC.   She t est i f i ed about  what  

happened next :  

I  sent  hi m an i nvoi ce and t hat  r emai ned unpai d.   Then 
I  sent  hi m anot her  i nvoi ce f or  somet hi ng el se.   He 
pai d t hat  one so I  sent  hi m a st at ement  sayi ng you 
st i l l  owe f or  t hi s past  i nvoi ce[ , ]  and t hen he cal l ed 
me,  and he was not  happy,  t o say t hat  he had pai d i t .   
I  coul d not  f i nd anyt hi ng i n t he comput er  so I  had t o 
get  back t o hi m.   Then I  f i nal l y di d,  and I  sai d I ' m 
sor r y,  I  st i l l  don' t  see your  payment  and he was not  
happy.   I  sai d coul dn' t  you j ust  send me a copy of  t he 
check so t hat  I  coul d get  t hi s c l ear ed up and t hen he 
di d,  and I  bel i eve t hat ' s t he copy he sent .  

When she r ecei ved t he copy of  t he check,  she saw t hat  i t  had 

been made out  t o and cashed by Ander son Mar i ne.  

¶70 Her e t he j ur y was gi ven t he st andar d i nst r uct i on on 

damages i n gener al ,  whi ch says i n par t ,  " [ c] r edi bl e evi dence 

means evi dence you bel i eve i n l i ght  of  r eason and common sense. "   

The j ur y was i nst r uct ed concer ni ng t he compensat or y damages on 

t r adename i nf r i ngement  t hat  " [ t ] he goodwi l l  of  a company i s an 

i nt angi bl e busi ness val ue t hat  r ef l ect s t he basi c human t endency 

t o do busi ness wi t h mer chant s who of f er  pr oduct s and ser vi ces of  

t he t ype and qual i t y t he cust omer  desi r es and expect s. "  

¶71 Havi ng hear d t est i mony f r om Sue St at z about  

uncomf or t abl e i nt er act i ons wi t h cust omer s and conf usi on r el at i ng 

t o payment  of  i nvoi ces,  t he j ur y was ent i t l ed t o r el y on t he 

common exper i ence t hat  peopl e who have had t o sor t  out  bi l l i ng 

er r or s,  especi al l y when t hey have r i ght f ul l y  pai d t he i nvoi ce,  

do not  gener al l y f eel  a sense of  goodwi l l  t owar d t he busi ness 

t hat  has accused t hem of  not  payi ng.   The j ur y  coul d f ur t her  
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r easonabl y have i nf er r ed f r om t he t est i mony about  such cust omer  

f r ust r at i on t hat  t her e was i ndeed a di mi nut i on i n t he val ue of  

t he goodwi l l  pur chased f or  $200, 000.   

¶72 But  even beyond t hose r eal  but  di f f i cul t  t o quant i f y 

l osses,  t her e was evi dence of  ot her ,  mor e t angi bl e l osses as 

wel l .   Sue St at z ’ s t est i mony ment i oned r epeat ed bi l l i ng mi xups 

caused by cust omer s'  and vendor s '  conf usi on about  t he t wo 

compani es;  as of f i ce manager  she had t o devot e t i me t o 

st r ai ght eni ng t hese er r or s out .   Scot t  St at z t est i f i ed t hat  on 

mul t i pl e occasi ons,  he i ncur r ed l abor  cost s due t o mi st aken 

del i ver i es i nt ended f or  Ander son' s company.   He gave t he exampl e 

of  a semi  t r uck ar r i v i ng at  hi s company wi t h a l oad of  pr oduct ,  

and havi ng hi s empl oyee l eave t he wor k he was doi ng t o unl oad 

t he t r uck wi t h a f or k l i f t .   Onl y af t er  he had empt i ed t he t r uck 

and t he dr i ver  had l ef t  di d t he empl oyee di scover  t hat  t he 

ent i r e cont ent s woul d have t o be r el oaded and ar r angement s woul d 

have t o be made t o get  i t  del i ver ed t o Ander son Mar i ne,  t he 

i nt ended r eci pi ent .   Scot t  St at z  al so t est i f i ed t hat  t her e wer e 

t i mes when par t s i nt ended f or  t hei r  busi ness wer e mi st akenl y 

del i ver ed t o Ander son Mar i ne,  and t he del ays i n get t i ng t he 

needed par t s cost  unnecessar y downt i me and " consi der abl e 

expense"  t o t he busi ness.   Cer t ai nl y j ur or s f ami l i ar  wi t h 

ever yday cost s i ncur r ed by a busi ness t o r er out e del i ver i es,  

t r ack down wr ongl y del i ver ed par t s,  and pay l abor  cost s f or  

unpr oduct i ve t i me coul d have f ound evi dence i n t he t est i mony t o 

suppor t  an awar d of  compensat or y damages.   
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¶73 I t  i s  t r ue t hat  t her e i s not  a mat hemat i cal  pr ec i s i on 

t o t he det er mi nat i on of  t he damages her e,  but  i n cases l i ke 

t hi s,  we do not  hol d pl ai nt i f f s t o t hat  st andar d.    

¶74 The quest i on pr esent ed her e r equi r es us t o appl y t wo 

st andar ds t oget her :   t he acknowl edgement  t hat  wher e t he damages 

ar e uncer t ai n " by r eason of  t he nat ur e of  t he t or t "  t hey wi l l  

not  be r ef used,  combi ned wi t h t he def er ence t o t he j ur y awar d of  

damages wher e t her e i s any cr edi bl e evi dence t o sust ai n such 

awar d.   That  combi nat i on r equi r es us t o uphol d t he j ur y ' s 

compensat or y damage awar d.   Gi ven a " wi t hi n r easonabl e l i mi t s"  

st andar d of  r evi ew,  we f i nd t hat  t he j ur y coul d r easonabl y have 

awar ded $75, 000,  whi ch was wel l  wi t hi n t he $200, 000 t he St at zes 

and Ander son est abl i shed as t he pur chase pr i ce of  t he goodwi l l  

of  t he busi ness.  

C.  Puni t i ve damages 

¶75 The cour t  of  appeal s '  r ul i ng on compensat or y damages 

had t he ef f ect  of  r ever si ng t he awar d of  puni t i ve damages as 

wel l .   Because we appr ove t he compensat or y damages awar d,  we 

must  consi der  t he j ur y ' s awar d of  puni t i ve damages.   

¶76 The Uni t ed St at es Supr eme Cour t  has hel d t hat :   

Puni t i ve damages may pr oper l y be i mposed t o f ur t her  a 
St at e' s l egi t i mat e i nt er est s i n puni shi ng unl awf ul  
conduct  and det er r i ng i t s r epet i t i on.   I n our  f eder al  
syst em,  St at es necessar i l y  have consi der abl e 
f l exi bi l i t y  i n det er mi ni ng t he l evel  of  puni t i ve 
damages t hat  t hey wi l l  al l ow i n di f f er ent  c l asses of  
cases and i n any par t i cul ar  case.   Most  St at es t hat  
aut hor i ze exempl ar y damages af f or d t he j ur y s i mi l ar  
l at i t ude,  r equi r i ng onl y t hat  t he damages awar ded be 
r easonabl y necessar y t o v i ndi cat e t he St at e' s 
l egi t i mat e i nt er est s i n puni shment  and det er r ence.  



No.  2007AP46   

 

32 
 

BMW of  N.  Am. ,  I nc.  v.  Gor e,  517 U. S.  559,  568 ( 1996)  ( c i t at i ons 

omi t t ed) .  

¶77 Wi sconsi n l aw per mi t s an awar d of  puni t i ve damages " i f  

evi dence i s submi t t ed showi ng t hat  t he def endant  act ed 

mal i c i ousl y t owar d t he pl ai nt i f f  or  i n an i nt ent i onal  di sr egar d 

of  t he r i ght s of  t he pl ai nt i f f . "   Wi s.  St at .  § 895. 043( 3) .   The 

l aw " r equi r es a pl ai nt i f f  t o show t hat  a def endant  act ed 

mal i c i ousl y t owar d t he pl ai nt i f f  or  i nt ent i onal l y di sr egar ded 

t he r i ght s of  t he pl ai nt i f f ,  not  t hat  a def endant  i nt ended t o 

cause har m or  i nj ur y t o t he pl ai nt i f f . "   Wi scher  v.  Mi t subi shi  

Heavy I ndus.  Am. ,  I nc. ,  2005 WI  26,  ¶61,  279 Wi s.  2d 4,  694 

N. W. 2d 320.   

¶78 Thi s cour t  has shown def er ence t o j ur y awar ds of  

puni t i ve damages.   " Accor di ng t o Wi sconsi n l aw,  t he awar d of  

puni t i ve damages i n a par t i cul ar  case i s wi t hi n t he di scr et i on 

of  t he j ur y,  and ' [ w] e ar e r el uct ant  t o set  asi de an awar d 

mer el y because i t  i s  l ar ge or  we woul d have awar ded l ess. ' "  

Tr i ni t y Evangel i cal  Lut her an Chur ch and School - Fr ei st adt  v.  

Tower  I ns.  Co. ,  2003 WI  46,  ¶46,  261 Wi s.  2d 333,  661 N. W. 2d 789 

( quot i ng Jacque v.  St eenber g Homes,  I nc. ,  209 Wi s.  2d 605,  626,  

563 N. W. 2d 154 ( 1997) ) .   

¶79 However ,  when t he puni t i ve damages ar e chal l enged as 

excessi ve,  t hi s cour t  has sai d,  

[ A]  de novo st andar d of  r evi ew i s appr opr i at e when 
r evi ewi ng a c i r cui t  cour t ' s  det er mi nat i on of  t he 
const i t ut i onal i t y of  puni t i ve damages awar ds.  

Al t hough de novo r evi ew i s t he appr opr i at e st andar d of  
r evi ew,  we never t hel ess acknowl edge t hat  t he Due 
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Pr ocess Cl ause of  t he Four t eent h Amendment  i mposes 
subst ant i ve l i mi t s on t he si ze of  a puni t i ve damages 
awar d.    

An awar d i s excessi ve,  and t her ef or e v i ol at es due 
pr ocess,  i f  i t  i s  mor e t han necessar y t o ser ve t he 
pur poses of  puni t i ve damages,  or  i nf l i c t s a penal t y or  
bur den on t he def endant  t hat  i s  di spr opor t i onat e t o 
t he wr ongdoi ng.  

Tr i ni t y Evangel i cal ,  261 Wi s.  2d 333,  ¶¶48- 50 ( c i t at i ons 

omi t t ed) .  

¶80 The r ul es we appl y i n maki ng t hat  det er mi nat i on ar e 

" t hose f act or s whi ch ar e most  r el evant  t o t he case"  f r om a l i s t  

of  f act or s consi der ed by Wi sconsi n cour t s i n pr i or  cases:   

1.  The gr i evousness of  t he act s;  2.  The degr ee of  
mal i c i ous i nt ent ;  3.  Whet her  t he awar d bear s a 
r easonabl e r el at i onshi p t o t he awar d of  compensat or y 
damages;  4.  The pot ent i al  damage t hat  mi ght  have been 
caused by t he act s;  5.  The r at i o of  t he awar d t o c i v i l  
or  cr i mi nal  penal t i es t hat  coul d be i mposed f or  
compar abl e mi sconduct ;  and 6.  The weal t h of  t he 
wr ongdoer .    

I d. ,  ¶53 ( c i t at i ons omi t t ed) .  

¶81 Ander son ar gues t hat  t her e i s  no evi dence of  t he 

r equi r ed mal i c i ousness or  i nt ent i onal  di sr egar d of  r i ght s and 

t hat  t he awar d i s excessi ve.   He al so ar gues t hat  such an awar d 

i s i mpr oper  because t her e was no expl i c i t  assessment  of  hi s 

abi l i t y  t o pay such an awar d.  

¶82 The St at zes ar gue t hat  cr edi bl e evi dence shows t hat  

Ander son del i ber at el y used an i nf r i ngi ng name and t hat  publ i c 

pol i cy suppor t s puni t i ve damages t o det er  unl awf ul  i nf r i ngement .   

They count er  Ander son' s l ast  poi nt  wi t h evi dence i n t he r ecor d 
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of  Ander son' s r eal  est at e hol di ngs and t he pr i ce t hey pai d f or  

t he busi ness i t sel f ——$891, 000.  

¶83 Her e t he f act or s most  r el evant  t o t he case ar e t he 

i nt ent  t o di sr egar d t he r i ght s of  t he St at zes and t he awar d' s 

r el at i onshi p t o t he compensat or y damages.  

¶84 Ander son' s own t est i mony was t hat  he chose t o use t he 

name Ander son Mar i ne,  LLC,  because he knew i t  woul d be f ami l i ar  

t o hi s pot ent i al  cust omer s.   He was asked i n a deposi t i on,  " So 

when you st ar t ed a di f f er ent  busi ness,  you knew t hat  by s i gni ng 

your  name t o i t ,  i t  woul d br eed some f ami l i ar i t y wi t h cust omer s 

or  f or mer  cust omer s?"   And he answer ed,  " Cor r ect . "   That  

deposi t i on t est i mony was r ef er r ed t o dur i ng Ander son' s t est i mony 

at  t r i al ,  and Ander son agai n agr eed. 18 

¶85 Ther e was evi dence f r om whi ch t he j ur y coul d have 

f ound,  as t hey di d f i nd unani mousl y,  t hat  Ander son " act [ ed]  i n 

an i nt ent i onal  di sr egar d of  t he r i ght s of  [ t he St at zes] . "   

¶86 The cour t  i n t he best  posi t i on t o j udge t he i nt ent  of  

t he t or t f easor  i s t he c i r cui t  cour t .   Ther e i s evi dence i n t he 

r ecor d t hat ,  based on t he t r i al  t est i mony,  t he c i r cui t  cour t  

f ound Ander son' s  conduct  t ot al l y unaccept abl e.   At  a post -

ver di ct  mot i on hear i ng,  t he c i r cui t  cour t  deni ed one r equest  by 

t he St at zes but  t hen st at ed t o Ander son:  

[ Y] ou' ve got  a wor l d of  hur t  comi ng at  you,  s i r .   He' s  
goi ng t o wi n on ever yt hi ng he r equest ed wi t h r espect  

                                                 
18 Q:  " And when you st ar t ed Ander son Mar i ne,  you knew t hat  

by nami ng i t  Ander son Mar i ne t hat  your  f or mer  cust omer s woul d be 
f ami l i ar  wi t h t hat  name and woul d associ at e you wi t h Ander son 
Mar i ne?"   A:  " They woul d associ at e me,  yes. "   
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t o ever yt hi ng el se.   I  don' t  know what  i t ' s  goi ng t o 
t ake t o st op,  but  ever y t i me t her e' s a l i ne dr awn,  you 
seem t o go r i ght  up t o i t  and over  i t .  .  .  .   I ' m 
basi ng i t  on t he t r i al  r ecor d.   I ' m not  sur e I  can put  
i n l anguage [ i n t he i nj unct i on]  t hat  adequat el y 
expr esses what  needs t o st op her e.  

¶87 I n Tr i ni t y Evangel i cal ,  t hi s cour t  uphel d a puni t i ve 

damage awar d t hat  had a 7: 1 r at i o t o t he compensat or y damages.   

Tr i ni t y Evangel i cal ,  261 Wi s.  2d 333,  ¶65.   Her e t he awar d of  

puni t i ve damages t ot al ed $180, 000,  t wi ce t he t ot al  compensat or y  

damages awar ded on bot h t he cont r act  c l ai m ( $15, 000)  and t he 

t r adename i nf r i ngement  c l ai m ( $75, 000) .  

¶88 I n l i ght  of  t he f or cef ul  endor sement  of  t he j ur y 

ver di ct  by t he c i r cui t  cour t  i n t hi s case,  we cannot  say t hat  

wher e a unani mous j ur y ver di ct  f i nds i nt ent i onal  di sr egar d of  

t he i nj ur ed par t i es '  r i ght s,  puni t i ve damages t hat  ar e t wo t i mes 

t he compensat or y damages ar e excessi ve.   

V.   I NJUNCTI VE RELI EF 

¶89 Two cl auses of  t he Agr eement  guar ant eed t he St at zes 

i nj unct i ve r el i ef  i f  Ander son br eached t he cont r act .   I n hi s 

br i ef  t o t hi s cour t ,  Ander son abandoned any chal l enge t o t he 

i nj unct i on.   

VI .  AWARD OF ATTORNEY FEES 

¶90 As we not ed ear l i er ,  const r ui ng t he t er ms of  a 

cont r act  i s  a " mat t er [ ]  of  l aw,  subj ect  t o .  .  .  i ndependent  

r evi ew"  by an appel l at e cour t .   Kast en v.  Dor al  Dent al  USA,  LLC,  

2007 WI  76,  ¶19,  301 Wi s.  2d 598,  733 N. W. 2d 300.  

¶91 The Agr eement ,  as i t  r el at es t o at t or ney f ees,  st at es 

as f ol l ows:  
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Thi s Agr eement  shal l  be gi ven t he br oadest ,  l awf ul  and 
enf or ceabl e scope per mi ssi bl e f or  t he pr ot ect i on of  
t he par t i es.  .  .  .   I n any act i on concer ni ng t hi s 
Agr eement ,  t he par t y obt ai ni ng t he monet ar y j udgment ,  
af t er  al l  of f set s,  shal l  al so be ent i t l ed t o r ecover  
r easonabl e at t or neys f ees and cost s.   The r emedi es 
ment i oned her ei n shal l  be cumul at i ve and i n addi t i on 
t o any ot her  r emedi es whi ch t he non- br eachi ng par t y 
may have at  l aw or  i n equi t y.  

¶92 Fol l owi ng t he ver di ct ,  t he c i r cui t  cour t  gr ant ed t he 

St at zes'  mot i on f or  r easonabl e at t or ney f ees under  t he t er ms of  

t he cont r act .   

¶93 The cour t  of  appeal s exami ned t he cont r act ' s l anguage 

about  " t he par t y obt ai ni ng t he monet ar y j udgment  .  .  .  [ bei ng]  

ent i t l ed t o r ecover  r easonabl e at t or neys f ees and cost s. "   The 

cour t  of  appeal s  not ed t hat  under  Hunzi nger  Const r uct i on Co.  v.  

Gr ani t e Resour ces Cor p. ,  196 Wi s.  2d 327,  340,  538 N. W. 2d 804 

( Ct .  App.  1995) ,  par t i es ar e ent i t l ed t o at t or ney f ees under  

cont r act  onl y wher e t he l anguage " c l ear l y and unambi guousl y so 

pr ovi des. "   D. L.  Ander son' s Lakesi de Lei sur e,  306 Wi s.  2d 470,  

¶66.   As not ed above,  t he cour t  of  appeal s r ever sed t he monet ar y  

j udgment  on t he t r adename i nf r i ngement  c l ai m and,  t her ef or e,  

coul d not  f i nd t hat  t he Agr eement ' s l anguage " c l ear l y and 

unambi guousl y"  pr ovi ded f or  an awar d of  at t or ney f ees 

at t r i but abl e t o c l ai ms f or  whi ch monet ar y damages wer e not  

awar ded.   I d.   The cour t  t hus r emanded t he mat t er  t o t he c i r cui t  

cour t  f or  t he pur pose of  r educi ng t he at t or ney f ees awar d.   I d. ,  

67.  

¶94 Si nce we ar e r ever si ng t he cour t  of  appeal s on t he 

monet ar y j udgment  f or  t he t r adename i nf r i ngement  c l ai m,  i t  makes 
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l i t t l e sense t o deny r ecover y of  t he at t or ney f ees awar ded by 

t he c i r cui t  cour t .   

¶95 Ander son ar gues t hat  at t or ney f ees must  be l i mi t ed 

because t he Agr eement ' s l anguage concer ni ng ent i t l ement  t o 

at t or ney f ees appl i es i n " any act i on concer ni ng t hi s Agr eement , "  

a l i mi t at i on t hat  excl udes non- cont r act  c l ai ms such as t he 

t r adename i nf r i ngement  c l ai m.   We ar e not  per suaded.  

¶96 Fi r st ,  t he pr ovi s i on i n quest i on begi ns by st at i ng 

t hat  i t  i s  t o be " gi ven t he br oadest ,  l awf ul  and enf or ceabl e 

scope per mi ssi bl e f or  t he pr ot ect i on of  t he par t i es. "   

¶97 Second,  ot her  pr ovi s i ons i n t he Agr eement  c l ear l y 

cont empl at e t hat  " [ t ] he r emedi es .  .  .  shal l  be 

cumul at i ve.  .  .  . "  

¶98 Thi r d,  i n l i ght  of  t he l anguage about  " any ot her  

r emedi es [ avai l abl e]  .  .  .  at  l aw or  i n equi t y , "  we r ead t he 

phr ase " non- br eachi ng par t y"  as r ef er r i ng t o t he par t y not  at  

f aul t .   I n t hi s  cont ext ,  we do not  r ead " non- br eachi ng par t y"  t o 

l i mi t  r ecover y t o cont r act  act i ons.  

¶99 Fi nal l y,  t he t r adename i nf r i ngement  c l ai m i s c l ear l y 

i n t he cat egor y of  " any act i on concer ni ng t hi s Agr eement "  

because t he Agr eement  was t he i nst r ument  by whi ch owner shi p of  

t he t r adename i n quest i on was t r ansf er r ed.  

¶100 Our  concl usi on i s consi st ent  wi t h t he anal ysi s of  t he 

Radf or d cour t ,  whi ch f aced a s i mi l ar  c l ai m by def endant s who 

obj ect ed t o t he awar d of  t he ent i r e amount  of  at t or ney f ees.   

Ther e,  unl i ke i n t hi s case,  t he j ur y had r ej ect ed some of  

pl ai nt i f f s '  ar gument s;  even so,  t he cour t  hel d:  
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We hol d t hat  t he ent i r e amount  of  t he pl ai nt i f f s '  
at t or ney' s f ees was pr oper l y assessed agai nst  t he 
def endant s.   Under  f eder al  l aw,  t he l osi ng par t y i s 
not  ent i t l ed t o a r educt i on i n at t or ney' s f ees f or  
t i me spent  on unsuccessf ul  c l ai ms,  i f  t he wi nni ng 
par t y achi eved subst ant i al  success and t he 
unsuccessf ul  c l ai ms wer e br ought  and pur sued i n good 
f ai t h.   Thi s r ul e i s par t i cul ar l y appl i cabl e wher e,  as 
her e,  al l  of  t he pl ai nt i f f s '  c l ai ms ar i se out  of  a 
common cor e of  f act s.   

Radf or d,  163 Wi s.  2d at  550 ( c i t at i ons omi t t ed) .  

¶101 Gi vi ng t he t er ms of  t he Agr eement  t he " br oadest ,  

l awf ul  and enf or ceabl e scope per mi ssi bl e, "  we vi ew t he Agr eement  

as one i nt ended t o pr ocur e and pr ot ect  t he r i ght  t o t he 

t r adename,  and we ar e sat i sf i ed t hat  t he t r adename i nf r i ngement  

c l ai m f i t s wi t hi n t he cat egor y of  " any ot her  r emedi es whi ch t he 

non- br eachi ng par t y may have at  l aw or  i n equi t y"  and wi t hi n t he 

cat egor y of  " any act i on concer ni ng t hi s Agr eement . "   Ther ef or e,  

we hol d t hat  awar di ng t he ent i r e amount  of  t he f ees and cost s 

pur suant  t o t he Agr eement  i s appr opr i at e.  

 ¶102 Of  cour se,  appeal s cost  money,  t oo,  and t he St at zes 

have cont i nued t o i ncur  at t or ney f ees and cost s i n def endi ng t he 

ci r cui t  cour t  j udgment  on appeal .   They,  t her ef or e,  ask t hi s 

cour t  t o sust ai n t he awar d of  at t or ney f ees and cost s,  or der  

t hat  i t  i ncl ude f ees and cost s i ncur r ed on appeal ,  and r emand 

f or  a det er mi nat i on of  t he addi t i onal  r easonabl e at t or ney f ees 

and cost s i ncur r ed on appeal .   I n suppor t  of  t hi s,  t hey c i t e 

Chase Lumber  and Fuel  Co.  v.  Chase,  228 Wi s.  2d 179,  186,  596 

N. W. 2d 840 ( Ct .  App.  1999) ,  gener al l y f or  t he pr oposi t i on t hat  

" [ a]  [ c] ompany i s ent i t l ed t o addi t i onal  at t or ney f ees f or  
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def endi ng .  .  .  appeal  of  t he t r i al  cour t ' s  awar d of  at t or ney 

f ees. "   

¶103 The St at zes r ai sed t he same i ssue i n t hei r  br i ef  t o 

t he cour t  of  appeal s.   Ander son di d not  addr ess t hi s ar gument  i n 

t he r esponse br i ef s,  ei t her  i n t he cour t  of  appeal s or  bef or e 

t hi s cour t .   The cour t  of  appeal s di d not  addr ess t he quest i on 

ei t her ,  per haps because t he r esol ut i on of  ot her  quest i ons made 

i t  unnecessar y t o r each t hi s i ssue.   On t hi s r ecor d,  we ar e not  

i n a posi t i on t o r esol ve t hi s i ssue.    

¶104 For  one t hi ng,  t he hol di ng i n Chase Lumber  i s nar r ower  

t han t he St at zes i mpl y.   The cour t  of  appeal s t her e hel d onl y 

t hat  wher e a c i r cui t  cour t  awar ds at t or ney f ees as a r esul t  of  

f r i vol ous act i on,  t he pr evai l i ng par t y i s ent i t l ed t o at t or ney 

f ees i f  i t  i s  f or ced t o def end t hat  awar d on appeal .   Chase 

Lumber ,  228 Wi s.  2d at  213 ( " [ W] e concl ude t hat  t he Company i s  

ent i t l ed t o a f ur t her  awar d of  at t or ney f ees under  § 814. 025 f or  

i t s def ense of  t he t r i al  cour t ' s  ' Or der  Awar di ng At t or ney' s 

Fees. ' " ) .   Unl i ke Chase Lumber ,  t hi s case i nvol ves at t or ney f ees 

and cost s awar ded under  an agr eement ,  not  as a r esul t  of  a 

f r i vol ous act i on.   Ther e i s not hi ng i n t he r ecor d on whi ch we 

can base a det er mi nat i on of  whet her  t he Agr eement ' s l anguage 

concer ni ng at t or ney f ees necessar i l y  cont empl at ed at t or ney f ees 

on appeal .   Under  such ci r cumst ances,  t he c i r cui t  cour t  i s  t he 

pr oper  cour t  t o t ake evi dence i n or der  t o make t hat  

det er mi nat i on.   We,  t her ef or e,  r emand f or  t he c i r cui t  cour t  t o 

deci de whet her ,  under  t he Agr eement ,  t he St at zes ar e ent i t l ed t o 

r easonabl e at t or ney f ees i ncur r ed on appeal  i n def endi ng t he 
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ver di ct  of  t he j ur y and t he ci r cui t  cour t ' s  deci s i ons,  and t he 

amount  of  such f ees and cost s.  

VI I .   CONCLUSI ON 

¶105 For  t he r easons set  f or t h above,  we af f i r m i n par t  and 

r ever se i n par t  t he deci s i on of  t he cour t  of  appeal s.   We agr ee 

wi t h t he cour t  of  appeal s t hat  t her e was suf f i c i ent  evi dence f or  

t he ver di ct  t hat  Ander son br eached t he Asset  Pur chase 

Agr eement ' s noncompet i t i on c l ause,  and f or  t he awar d of  

compensat or y damages on t hat  c l ai m.   We agr ee,  t oo,  t hat  once 

t he j ur y f ound br each,  t he c i r cui t  cour t  pr oper l y ext ended t he 

dur at i on of  t he noncompet i t i on c l ause i n accor dance wi t h t he 

pur chase agr eement .   We al so agr ee wi t h t he cour t  of  appeal s 

t hat  t her e was suf f i c i ent  evi dence on whi ch t he j ur y coul d f i nd 

t hat  Ander son i nf r i nged on t he St at zes'  t r adename.   

¶106 However ,  we di sagr ee wi t h t he deci s i on of  t he cour t  of  

appeal s hol di ng t hat  t her e was i nsuf f i c i ent  evi dence t o suppor t  

compensat or y and puni t i ve damages on t he t r adename i nf r i ngement  

c l ai m.   We ar e sat i sf i ed t hat  t he evi dence i s suf f i c i ent  t o 

suppor t  t he compensat or y and puni t i ve damage awar ds,  and we 

r ever se t he deci s i on of  t he cour t  of  appeal s i n r egar d t o t hose 

mat t er s.   We al so r ever se t he cour t  of  appeal s '  deci s i on t o 

l i mi t  t he at t or ney f ees awar d t o t hose at t r i but abl e onl y t o t he 

cont r act  c l ai m.   Our  deci s i on has t he ef f ect  of  r ever si ng t he 

cour t  of  appeal s '  act i ons on compensat or y and puni t i ve damages 

f or  t r adename i nf r i ngement  and i t s r easons f or  r emand,  and 

appr ovi ng t he ci r cui t  cour t ' s  or i gi nal  r ul i ngs.  
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¶107 On r emand,  t he c i r cui t  cour t  i s  t o det er mi ne whet her ,  

under  t he pur chase agr eement ,  t he St at zes ar e ent i t l ed t o 

at t or ney f ees i ncur r ed i n connect i on wi t h t he appeal ,  and i f  

ent i t l ed,  t hen i n what  amount .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med i n par t ,  r ever sed i n par t ,  and t he cause i s r emanded t o 

t he c i r cui t  cour t .  
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